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Statement of the Case. 

The appellant, Robert H. Partridge (hereinafter called 
the defendant), was tried in the Supreme Court of the Dis 
trict of Columbia upon the indictment in Criminal Case No. 
26,208, containing two counts. In the first count he was 
charged with obtaining on the 19th day of August. 1905. 
from one Eugene Hannan, a promissory note for $5,625, 
payable sixty days after date to the order of the said Rob¬ 
ert H. Partridge, as trustee. In the second count, he is 
charged with obtaining from the said Eugene Hannan on 
the 21st day of August, 1905, in the District of Columbia, 
the sum of $9,000 in cash. That the money and the note 
were obtained in exchange and for the sale of $15,000.00 
worth of treasury stock of the National Lumber Co. a body 
corporate. The defendant was charged with obtaining 
both the money and the notes by means of certain alleged 
false pretenses, wjiich are the same in both counts. He 
was tried and convicted upon both counts of the indict- 
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nient. The alleged false representations are substantially 
as follows: 

First. —That the National Lumber Company, a body cor¬ 
porate, owned a certain patented process for recovering 
from vegetable matters certain products named in the indict¬ 
ment. 

Second. —That it owned thousands of acres of valuable 
timber land situated in the states of Virginia, Kentucky and 
West Virginia. 

Third. —That the National Lumber Company owned 
buildings and machinery for recovering said products from 
vegetable matter of the estimated value of $118,000.00. 

Fourth. —That the stock of the said National Lumber 
Company was secured by interest bearing certificates se~ 
cured by first mortgages on city property and was guar¬ 
anteed by the Granite Securities Company, a body corpor¬ 
ate. 

Fifth. — That the National Lumber Company owned over 
a million dollars worth of marketable timber. 

Sixth .— That it had only $15,000.00 worth of treasury 
^tcck for sale at par. 

Seventh .—That the said National Lumber Company had 
acquired and owned large interests in a large and valuable 
deposit of nickel. 

The indictment states in substance in negativing the said 
allegations that the National Lumber Company did not own 
any patented process or any process whatever, for the 
recovery of vegetable products from vegetable matters. 

That the said National Lumber Company did not own 
thousands of acres of valuable timber land, nor any land 
whatsoever. 

That it did not own any buildings and machinery of the 
value of $118,000 or any buildings and machinery of any 
value whatever. 
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That the stock was not guaranteed by the said Granite 
Securities Company, nor by any person or corporation what¬ 
ever. 

That the National Lumber Company did not own a mil¬ 
lion dollars worth of marketable timber or any timber 
whatever. 

That the National Lumber Company did not own any 
nickel deposit whatever. 

During the trial, the alleged representation in regard to 
the deposit of nickel was eliminated from consideration by 
the statement of the prosecuting witness, that he did not 
believe it and did not rely upon it. Whereas, as a matter 
of fact, the evidence offered by the defendant showed that 
the National Lumber Company did own a valuable deposit 
of nickel, and that it was of sufficient value to make its min¬ 
ing profitable. 

During the progress of the trial, a number of exceptions 
were taken by the defendant to the admission by the court 
of evidence offered on behalf of the government in grant¬ 
ing the prayer requested by the government, and in refus¬ 
ing to grant a number of prayers requested by the defend¬ 
ant. 

The defendant has assigned errors by the court as fol¬ 
lows : 


ASSIGNMENT OF ERRORS. 

First .—The court erred, in overruling the objection of 
the defendant, to the questions asked by the United States 
Attorney of the witness William V. Tulloss, and in refus¬ 
ing the motion of the defendant to strike out the testimony 
of the said Tulloss to the transaction between him and the 
defendant in August, 1904, at Haymarket, Va., in the ab- 
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ser.ce of the prosecuting witness, on the ground that the 
transaction was too remote, and that evidence of other 
representations to a third party at a distant place and a 
remote period of time are inadmissible. And in admitting 
in evidence over the several objections of the defendant, the 
letters of the defendant to the witness Tulloss dated April 
18, 1905, and the letter of the witness to the Granite Se¬ 
curities Company dated March 27, 1905. 

Second .—The court erred in admitting in evidence the 
testimony of Mr. Easby-Smith as to conversations with 
the defendant in 1907, two years after the indictment, and 
in refusing the motion to strike out the same, and in ad¬ 
mitting over the objection of the defendant the testimony 
of Mr. Easby-Smith as to what the Chief Justice said to 
the defendant in the Equity court in the progress of the 
Equity suit brought the prosecuting witness against the 
defendant and the National Lumber Company. And in 
admitting to be read in evidence over the objection of the 
defendant, a list of questions identified by the witness Mr. 
Easby-Smith as having been submitted in said cause to the 
defendant by John A. Quinn, and the answers of the de¬ 
fendant thereto. Also in admitting in evidence over the 
objection of the defendant, the testimony of Mr. Easby- 
Smith as to a conversation with the defendant at the time 
of the service upon him of an order of Justice Clabaugh in 
said Equity suit and the refusal of the court to strike out 
the testimony as to the said conversation. 

Third .—The court erred in admitting over the objec¬ 
tions of the defendant the testimony of the witness, John A. 
()uinn, to his conversation and interview with the defend¬ 
ant in 1908 and 1909, relative to matters arising in the civil 
suit and the refusal of the court to strike out the same 



Fourth .—The court erred in admitting over the objection 
of the defendant the testimony of the witness Elliott, that 
he had told other people that the stock was guaranteed for 
the reason that it was an effort to prove other rqjresenta- 
tions to other, people at another time and place not in the 
presence of the prosecuting witness, and the proof of an¬ 
other offense or an attempt to commit another offense. 

Fifth .—The court erred in overruling the objections oi 
defendant to the testimony of the witness Woodland and 
of the witness John J. Bunch. 

Sixth .—The court erred in refusing to allow the bill of 
complaint in the suit in equity brought bv the prosecuting 
witness against the National Lumber Co., to be read in 
evidence on behalf of the defendant, although other por¬ 
tions of the record had been offered in evidence by the 
government. 

Seventh .—The court erred in granting and giving to the 
jury the prayer for instructions asked by the attorney of 
the United States. 

Eighth .—The court erred in refusing the third prayer 
for instructions on behalf of the defendant, also. 

In rejecting the defendant’s fourth prayer; 

In rejecting the defendant’s seventh prayer; 

In rejecting the defendant’s eighth prayer; 

In rejecting the defendant’s ninth prayer; 

In rejecting the defendant’s tenth prayer; 

In rejecting the defendant’s twelfth prayer; 

In rejecting the defendant’s fourteenth prayer. 

The above assignment of errors may be grouped under 
three distinct heads. 
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First .—Errors in allowing testimony to be introduced of 
other representations, alleged to have been made by the 
defendant to other parties at a long time, prior to the trans¬ 
action with the prosecuting witness, and at a distant time 
and place, and not in the presence of the prosecuting wit¬ 
ness. 

Second .—Errors in allowing evidence to be introduced 
of collateral matters, such as statements made by parties 
other than the defendant, and conversations by such parties 
with the defendant about matters and things, connected 
with an equity suit brought by the prosecuting witness 
against the National Lumber Co., in which the question of 
the truth or falsity of the alleged representations was not 
involved, and not tending to prove any of the issues in 
the case. 

Third .—Errors by the court in granting the instruction 
of the prosecution and refusing or rejecting certain of the 
prayers of the defendant. We shall consider these various 
assignments of error under the above three heads. 

ARGUMENT 

(U) 

It was error to allow testimony to be introduced of other 
similar representations, alleged to have been made bv the 
defendant to other parties, especially at a long time prior 
to the transaction, at a distant place, and not in the pres¬ 
ence of the prosecuting witness. The first testimony of 
this character was introduced when the government called 
William V. Tulloss of Haymarket, Va., who, over the ob¬ 
jection of defendant, testified, in response to the questions 
of the prosecuting attorney, that in the summer of 190:) 
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or 1904 lie had sold for stock in the National Lumber Co. 
some timber land in Virginia. He stated over the objec¬ 
tion of the defendant, that the defendant told him it was 
guaranteed, and assured him that it was as good as a gold 
doilar. That each share was as good as a five dollar gold 
piece, and that he could get 80 per cent face value of his 
stock on application to the company. That they would pay 
him for his holding 80 per cent, and these representations 
were made him at least as far back as August, 1904, at 
which time witness made to the defendant Partridge, in 
consideration for certain stock of the National Lumber 
Company, a deed to certain timber rights. The witness fur¬ 
ther was called upon to testify that in consequence of the 
alleged representations made to him, he wrote a letter to 
the Granite Securities Co., of Los Angeles, Cal., in regard 
to the guaranteeing of the stock, a copy of which letter was 
offered in evidence and admitted over the objection of the 
defendant. The same error occurred in the testimony of 
the witness Fdliott. who was called and over the objection 
of the defendant, was permitted to testify that he had made, 
at the request of Partridge, representations to other people 
for the purpose of selling stock, similar to the representa¬ 
tions made to the prosecuting witness. The objection was 
made that the transaction with the witness Tulloss was too 
remote, and was wholely disconnected with the subject mat¬ 
ter of the indictment and could not tend in any way to 
prove the charge or charges contained in the indictment. 
It was not material in establishing whether the defendant 
was innocent or guilty of the offense with which he was 
charged, but could only be for the purpose of proving that 
the defendant at another time and place, and with another 
party had attempted to commit an offense similar to the 
one upon which he was then on trial. The authorities hold 
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that evidence for this purpose is inadmissible. Some of 
the reports upon Criminal Law and some of the authorities 
have sometimes admitted evidence of this character, where 
it was not certain that the defendant knew the truth or 
falsity of the charges at the time the alleged representa¬ 
tions were made, and evidence has been allowed for the 
purpose of proving the question of intent and intent alone. 
But in cases where the truth or falsity of the alleged rep¬ 
resentation, as in the case at bar, must have been known 
to the defendant, the question of intent is immaterial. Fur¬ 
thermore, the court in this case, did not admit such evidence 
of other similar representations upon that theory. The 
evidence of Tulloss and Elliot was offered as a separate 
and distinct transaction showing that the defendant had 
at another time and at a distant place, attempted to commit 
a similar offense. Under the authorities, we contend this 
cannot he done, and such evidence is or was inadmissible 
for any purpose in connection with the offense for which 
the defendant was then on trial. In the case of Todd vs. 
State, 31 st Ind., Page r>14, the court passed upon the ques¬ 
tion herein involved. 

In this case the state was allowed, over the defendant's 
objection, to put in evidence rqiresentations of the de¬ 
fendant similar to those charged in the indictment, made to 
other persons than G. not in the presence of G., and not 
at the time the representations were made to G. Held that 
this leas error. 

The Court in its opinion said (page 519) : 

On the trial the state was allowed, over the defend¬ 
ant’s objection, to put in evidence representations of 
the defendant, similar to those charged in the indict¬ 
ment made to other persons than Grimes, not in his 
presence and not at the time the representations were 
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made to him; and also to put in evidence the declara¬ 
tions of one Bechtel made in Nov., 1868, that the de¬ 
fendant did not own any house and lot in Ashland. The 
false representations appeared to have been made in 
January, 1868, at which time the defendant referred 
Crimes to Bechtel for information as to the ownership 
and character of the Ashland property. 

\\ e do not think that these items of evidence were 
admissible. That false representations were made to 
one does not tend to prove that similar statements 
were, at a different time and place, made to another. 
To prove a prisoner guilty of a particular crime it is 
not admissible to show that on another occasion and at 
another place, he committed or attempted to commit a 
similar crime, for the reason that the two facts bear 
no certain or probable relation to each other, but are 
wholly disconnected. Such eviderce may create a bad 
opinion of the general integrity of the accused, and 
thus incline the minds of the jury to a readiness to be¬ 
lieve him guilty as charged in the case on trial. But 
this the law will not allow. The state is not at liberty, 
even by the usual modes of showing character, to at¬ 
tack the accused in that particular, unless he first in¬ 
vites it by evidence upon the subject. 

The Court in the case of Commonwealth vs. Jack- 
son, 132nd Mass., page 16, laid down the law in 
similar strain. In that case the defendant was on 
trial for obtaining property of another by false pre¬ 
tenses in the sale of a horse. Evidence of similar pre¬ 
tenses made by the defendant in sales to other per¬ 
sons a short time previously to the sale in question, was 
admitted for the purpose of showing the intent with 
which the defendant made the sale of the horse. This 
was held to be inadmissible, notwithstanding the care¬ 
ful limitations with which it was received, and a new 
trial was granted. The Court in its opinion on page 17 
said: 

The next inquiry seems to present more serious dif¬ 
ficulty. At the trial, the sale to John A. Parker, which 
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was the subject of the indictment, having been made 
on May 10, 1880, the government was permitted t<> 
offer in evidence the circumstances and details of the 
three other sales, respectively, to Geo. J. Hoyt on April 
20, 1880, to Charles H. Parker on April 6, 1880, and 
to one Shepard Bowles on March 20, 1880. In all 
three iinstances, the evidence tended to show that the 
parties had been induced to enter into negotiations 
with the defendant by means of an advertisement in 
the Boston newspaper of the different horses which 
afterwards became the subject of the sales. The rep¬ 
resentations and assertions made by the defendant, 
both bv these advertisements and orally, as to these 
horses, were also put in evidence, and the parties to 
such sales were permitted to testify that the pretenses 
made by the defendant at each of these sales as to 
both soundness and kindness of the horses and in other 
respects which were the subjects of them, were false. 
Evidence of these transactions was admitted against 
the objection of the defendant and “solely for the 
purpose of showing the intent with which the defend¬ 
ant made the sale of the horse to Parker, as charged 
in the indictment.” In the instructions to the jurv. 
the evidence was limited to this purpose. 

Continuing on page 20, the Court said : 

The objections to the admission of evidence as to 
other transactions, whether amounting to indictable 
crimes or not, are very apparent. Such evidence com¬ 
pels the defendant to meet charges of which the indict¬ 
ment gives him no information, confuses him in his 
defense, raises a variety of issues and thus diverts the 
attention of the jury from the one immediately before 
it; and by showing the defendant to have been the 
knave on other occasions, creates a prejudice which 
may cause injustice to be done him. It is a well-settled 
rule of the Criminal Law that the general character 
of a defendant cannot be shown to lie bad, unless he 
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shall first himself attempt to prove it otherwise. It 
ought not to be assailed indirectly by proof of mis¬ 
conduct in other transactions, even of a similar de¬ 
scription. State vs. Lapage, 57 N. H., 245. 


The Court, in concluding its opinion, used the follow¬ 
ing language (page 21) : 

Notwithstanding the careful limitation with which 
the evidence of the three other transactions by the de¬ 
fendant was received, we are of the opinion that the 
learned judge erred in admitting it, and there must be 
a new trial. 

The decision of the English Courts are to the same effect. 
Cox’s Criminal Cases, Vol. 8, page 411. 

Reg. vs. Holt. 

The syllabus is as follows: 

The prisoner was charged with obtaining a specific 
sum fromW. by false pretenses. It appeared that he was 
employed by his master to take orders, but not to re¬ 
ceive money, and he was proved to have obtained the 
specific sum from W. by representing that he was au¬ 
thorized bv his master to receive it. Evidence was 
then admitted of the prisoner’s having, within a week 
prior to the above obtaining, obtained another sum of 
money from another person by a similar false pretense, 
such obtaining not being mentioned in the indictment 
in any way. 

Held, that such evidence was not admissible for the 
purpose of proving the intent of the prisoner when he 
committed the acts charged in the indictment. 

In the case of Strong vs. State, 86th Ind., page 208. 
the conviction of the defendant was revised upon the 
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same ground. In this case the defendant was convicted 
of obtaining money from a Masonic Lodge by false 
pretenses. During the trial, evidence of other false 
pretenses was allowed to be introduced. The convic¬ 
tion. of the defendant was reversed upon that ground. 

The syllubus states that evidence in such cases that 
the defendant had by pretenses somewhat similar at 
another time and at a distant place defrauded another 
Masonic Lodge, is not admissible. 

At the trial of this cause, one Charles H. Phelps, a 
witness produced on behalf of the state, was allowed 
to testify that a year previous to the offense charged in 
the indictment, the defendant had made false repre¬ 
sentations to him at St. Marys in the state of Ohio. 
That he gave him $5.00. It was contended on behalf 
of the appellant that the court erred in permitting 
Phelps to testify to the fact that the appellant had 
likewise obtained money from him and to the pre¬ 
tenses upon, and the circumstances under which the 
money was obtained. And that for that reason a new 
trial ought to have been granted. 

The Court held that in the case at bar the represen¬ 
tations charged to have been made by the appellant to 
Scott & Woody were concerning matters peculiarly in 
the appellants knowledge, and when proven to 
have been made and to have been falsely made 
as the evidence fully tended to prove, the 
inevitable inference was that such representations 
were made with a criminal intent and for a fraudu¬ 
lent purpose. The intent, therefore, with which the 
appellant made the representations charged against him 
was not in issue at the trial in the sense in which Whar¬ 
ton speaks of the intent sometimes being in issue. Con¬ 
sequently, the testimony of Phelps showing that the 
appellant had at another place committed an offense 
similar to the one for which he was then on trial, was 
erroneously admitted, and a new trial should for that 
reason be granted. The judgment was reversed and 
the case remanded for a new trial. 
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In the case of Jackson vs. The People, 18th Ill. App., 
“>09, the syllabus is as follows : Where the circumstances 
of the case -are such that guilty knowledge on the 
part of the accused must be known, then whether he had 
such knowledge is an issue in the case and prior similar 
dealings within reasonable limits may tend to show 
guilty knowledge; but where the charge is of false 
statements of facts within the knowledge of the ac¬ 
cused, and, where, from proof that they were false, 
the inevitable inference is that they were made for a 
fraudulent purpose, evidence of the perpetration of 
other like offenses is not admissible. 

Same: In an indictment for obtaining money under 
false pretenses made in the sale of a horse, evidence 
of similar pretenses in other sales by the accused is in¬ 
admissible. 

The Court in its opinion (p. 515) said: There are 
some general statements in some of the works on Crim¬ 
inal Law and one or two decisions by courts which 
seem to give support to the proposition that in a pros¬ 
ecution for obtaining money by false pretenses, it is 
competent to prove that the accused had made several 
false pretenses and thereby defrauded others. An ex¬ 
amination of the cases to be found upon the subject 
leads us to the conclusion that such proof can be re¬ 
ceived only in the class of cases in which Common¬ 
wealth vs. Cox anl Reg. vs. Francis, are illustrations. 

Where the circumstances of the case are such that 
guilty knowledge on the part of the accused must be 
shown, then whether he had such knowledge is an 
issue in the case and prior similar dealings within rea¬ 
sonable limits may tend to show such guilty knowl¬ 
edge; but where the charge is of false statements of 
facts within the knowledge of the accused, and where, 
from proof that they were made for a fraudulent pur- 
j*>se, evidence of the perpetration of other like of¬ 
fenses is not admissible. 
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Again, on page 517: 

"Plie transactions formed no part of a single scheme* 
or plan any more than various robberies of a thief. 
They were entered upon as from time to lime he 
might succeed in entrapping credulous or unwary per¬ 
sons. Even if they were transactions of the same gen¬ 
eral character, they differed in all their details, and the 
defendant was compelled to defend himself against 
three distinct charges in addition to that one for which 
alone he was indicted. Evidence of the commission 
of other crimes bv a defendant may deeply prejudice 
him with the jury, while it does not legally bear upon 
his case. 

Such evidence compels the defendant to meet charges 
of which the indictment gives him no information, 
confuses him in his defense, raises a variety of issues 
and thus diverts the attention of the jury from the 
one immediately before them, and by showing the de¬ 
fendant to have l>een a knave on other occasions, 
creates a prejudice which may cause injustice to be 
done him. 

In the case of Morgan vs. State, 77. S. W.. page 64, it 
was held bv the Court as follows: 

1. Except in cases where it is necessary to show 
guilty knowledge on the part of the prisoner, it is not 
competent for the state to prove that, at another time 
and place, he committed, or attempted to commit, a 
crime similar to that for which he is now on trial. 

2. On the trial of a prisoner for having obtained by 
false representations the indorsement of one Watson 
to a draft the state was permitted to show that the 
prisoner a short time before by similar false represen¬ 
tations obtained the indorsement of one Yeast to a 
similar draft. 

Held, (1) that the evidence was not res gestae; (2 ) 
that it did not tend to prove the intent with which the 



prisoner made the false representations to Watson; 
(3) that its admission was reversible error. 

Cowan vs. State, Vol. 22, Nebr. Reports, pages 520, 524 
and 525. The law was laid down substantially as follows: 

Except in cases where it is necessary to show guilty 
knowledge, is it not admissible to prove that at other 
times and places the accused committed or attempted 
to commit similar acts to that with which he stands 
charged. 

In the trial of the cause, the state was permitted to 
introduce testimony to show that the accused had in 
two other cases entirely distinct and separate from that 
under consideration, obtained goods under false pre¬ 
tenses. This was entirely unauthorized, and could 
not fail to be prejudicial to the accused. Except in 
cases where it is necessary to show guilty knowledge, 
it is not admissible to prove that at another time and 
place the accused committed or attempted to commit a 
crime similar to that with which he stands charged, 
as it cannot be expected that the accused will be pre¬ 
pared to disprove collateral attacks of this character. 
Smith vs. State, 17 Nebr., 358. 

In the case of State vs. Bolden, 14 Wash. Reports, page 
404: 

The same propositions of law were affirmed. In a 
prosecution for obtaining goods under false pretenses 
by the giving of a check upon a bank in which the de¬ 
fendant had no funds, it is error to allow the prosecu¬ 
tion to introduce testimony of other checks having- 
been given by defendant to other persons when he had 
no funds on deposit. 

On pages 413 and 414, the Court said: 

Upon the trial the Court permitted the state to in¬ 
troduce in evidence over the objection of the defend- 
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ant several checks drawn by defendant prior to the 
date of the one in question and to prove that they 
had been presented to the bank by the various per¬ 
sons to whom they were given and were not paid be¬ 
cause the defendant had no funds on deposit, and that 
the defendant knew that the payments thereof had 
been refused. It seems that this evidence in reference 
to the drawing and delivery of other checks was ad¬ 
mitted for the purpose of showing the condition of de¬ 
fendant’s bank account, and, as a consequence, the 
intent with which he delivered the check to Sharick. 
There was no connection whatever between the sev¬ 
eral transactions which were permitted to be shown 
and that for which the defendant was being tried and 
the evidence objected to was therefore incompetent for 
any purpose. We are, of course, aware that there are 
exceptions to the general rule that it is not competent 
to show the commission of another distinct crime by 
the defendant for the purpose of proving that he is 
guilty of the crime charged, but we are of the opinion 
that the evidence he admitted does not come within any 
of the exceptions. Commonwealth vs. Jackson, 162 
Mass. 16; Barton vs. State, 18 Ohio 221; 3 Rice, Evi¬ 
dence, pages 208-211. 

( 2 ) 

The second general class of assignment of errors relate 
to the introduction in evidence by the prosecution, over the 
objection of the defendant, of a number of conversations 
and proceedings in an equity suit in which the said Eugene 
Hannan was the plaintiff and represented himself to be the 
owner of a certain amount of stock of the National Lumber 
Co., and sued for a receiver for the National Lumber Co. 

• The Court allowed to be introduced in evidence certain 
questions asked of Partridge by John Quinn, the receiver, 
and the answers thereto. It also allowed the witness 
Easby-Smith to state what the justice presiding at one of 
the hearings of the said civil cause said to Partridge. It 
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also allowed certain parts of the proceedings to be read in 
evidence. This testimony is in some instances hearsay, 
and the entire mass of testimony relates to a civil proceeding 
in this Court, begun at a period of two years after the al¬ 
leged false representations were made in which the principal 
defendant was the National Lumber Co. The Court, how¬ 
ever, refused to allow to be read in evidence, when offered 
by the defendant, the bill of complaint upon which all of 
the proceedings were had. The objection to this line of 
testimony is that the defendant was on trial for obtaining 
by alleged false pretenses a large sum of money and a 
promissory note in August, 1005. That it necessarily 
tended to confuse the issue in the minds of the jury to go 

into the proceedings had in the equity suit for a receivership, 
particularly as the entire record and especially the bill of 

complaint filed in the cause was not admitted in evidence. 
As the civil suit could not be tried in the progress of the 
trial in the criminal court, we submit that all evidence or 
parts of evidence relating thereto are inadmissible. 

These objections apply particularly to all of the testi¬ 
mony of Mr. Easby-Smith, the receiver, John A. Quinn, 
also the testimony of Arthur Woodland and John J. Bunch. 
The testimony of all four witnesses relate to the internal 
affairs and administration of the National Lumber Co. two 
or three years after the alleged false representations to the 
prosecuting witness. They have no materiality or rele¬ 
vancy so far as the issue in this case is concerned, which is 
that whether several years prior to the institution of the 
said suit, the defendant made false representations to the 
prosecuting witness and obtained from him the money and 
the note charged in the indictment. 
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(3.) 

The third class of assignment of errors relate to the 
granting by the Court of the prayer of the prosecution and 
refusing certain prayers requested by the defendant. 

The defendant objected to the granting of the prayer 
of the prosecution, as it states in substance that to con¬ 
stitute the crime of obtaining money by false pretenses it 
is not necessary that the alleged false representations should 
!>e direct, definite and positive statements of fact. In the 
case at bar, it is only claimed that the representations were 
made directly to the prosecuting witness, either by the 
defendant or by Elliott, as his agent. Therefore, it is neces¬ 
sary that the alleged false representations should he direct, 
definite and positive statements of fact, known by the de¬ 
fendant to be false, proven by the prosecution to he so, and 
relied upon by the prosecuting witness as the inducement 
for parting with his money. 

1. The Court rejected the first prayer of the defendant to 
which the defendant excepted. The first count of the in¬ 
dictment only alleges that the defendant procured by the 
alleged false pretenses the delivery of the promissory note 
referred to. In order to constitute the crime of false pre¬ 
tenses under Section 842 of the Code of the District of Co¬ 
lumbia, it is necessary that the accused should not only 
secure the delivery, but also the execution of an instrument 
of writing. The indictment does not charge in this instance 
that the execution of the note was procured hv the alleged 
false pretenses. 

In the case of Fenton vs. People, 4 Hill (N. Y.), 126; 
the Court held that in an indictment for obtaining money 
on a mortgage by false pretenses a delivery as well as a 
signing of the instrument must he averred. In the Ameri¬ 
can & English Encyclopedia of Law, 2nd Edition, Vol. 12. 
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]>ages 834 and 835, it is held that the signature of an instra* 
ment is different from its delivery and that there must not 
only be a signature, but there must be a delivery of the note 
l>efore property is obtained under false pretenses. 

3. The defendant excepted to the refusal of the Court 
to grant the third prayer. It was insisted that the prayer 
should be amended by the insertion of the words “in whole 
or in part.” It was contended on behalf of the defendant 
that the prayer should have been granted as originally of¬ 
fered on the ground that the false pretenses charged must 
be the sole inducement to the parting with the property al¬ 
leged to have been obtained thereby. In re Collins, 4 City 
H. Record, 143. 

Some cases do not go quite so far as to assert that false 
pretenses must be the sole inducement. They must, how¬ 
ever, be the controlling or prevailing influence. In the 
case of Trogdon vs. Com., 31 Grat., 8''2, it was held, that 
in a prosecution for obtaining goods bv false pretenses an 
instruction was not erroneous which stated that the jury 
must believe from the evidence beyond a reasonable doubt 
that the alleged false pretenses were believed by prose* 
cutors, and that but for them prosecutors would not have 
parted with their goods, that is, that they had the prevailing 
and controlling influence in making prosecutors part with 
their property. Other cases hold that the false pretenses 
must be the cause of the transfer and it must be proven 
that they are the preponderating cause and exercise the 
preponderating influence sufficient to turn the scale, ab 
though other influences may have operated upon the mind 
of the party. 

Sec. 1176, Wharton’s Criminal Law, 10th edition. 

Com. vs. Coe, 115 Mass., 481. 

Morgan vs. Skiddy, 62 N. Y., 319. 

State vs. Donohoo (Ark.), 27 S. W., Rep., 226. 
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In Sec. 1179 of Wharton’s Criminal Law, it is held that 
ti*»e pretense must have been the direct cause of the transfer. 

Therason vs. People, 82 N. Y., 2‘! \ 

State vs. McGinnis, 71 Iowa, flS5. 

State vs. Clark, 72 Iowa, 80. 

Com. vs. State (Tex.), 15 S. W. Rep., 117. 

The insertion of the words “in whole or in part” by the 
Court before giving the prayer altered the entire prayer 
and entirely changed its meaning, inasmuch as it does not 
indicate to the jury, what part the alleged false pretense 
should have had in influencing the mind of the prosecuting 
witness. Under the instruction of the Court, it was only 

necessary to find that the false pretense influenced the 
prosecuting witness to a very limited extent, or that the 

influence of the false pretenses should have only been a 
fractional part of the entire influence exerted upon him. 
If the prosecuting witness was influenced to any extent 
thereby, and the jury so found they would have been obliged 
to have found the defendant guilty, although we think that 
the authorities clearly hold that it must either be the sole 
influence, the direct cause, or have exercised a preponder¬ 
ating or prevailing influence upon the mind of the prose¬ 
cuting witness in causing him to part with his property. 

4. The defendant excepted to the refusal of the court to 
grant the 4th prayer on the ground that the allegation must 
l>e proved as laid in the indictment. If, therefore, it should 
appear from the evidence that the representation was that 
the National Lumber Co. owned thousands of acres of tirm 
l>er instead of thousands of acres of timber land, it would 
l>e a material variance and the defendant should be acquit¬ 
ted of having made a false representation on that subject. 


* 
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5. The defendant excepted to the refusal of the Court 
to grant his 7th prayer. This prayer in substance state> 
that if the jury should find from the evidence that the 
prosecuting witness had, prior to the parting with his money 
and delivering the note, visited the premises at Broad Run, 

\ a., and was given an opportunity by the defendant to in¬ 
spect the property of the National Lumber Co., and did so 
inspect it, that if he was given an opportunity to examine 
the minutes of the company and did examine the same, 
and after making an investigation relied upon his own judg¬ 
ment and not upon the alleged false representations, their 
verdict should be for the defendant. 

If the prosecutor relied upon his own examination and 
not upon the alleged false statement, a conviction for false 
pretenses cannot be had. Sec. 1178, Wharton’s Criminal 
Law, 10th edition. 

In Cyc., Vol. 19, page 40P>, it is stated that if the prose¬ 
cuting witness investigates the matter and parts with his 
property, relying upon the results of his own investigation 
instead of upon the alleged false pretenses, the crime of 
obtaining money under false pretenses has not been com¬ 
mitted. An essential element of the crime of false pre¬ 
tenses is that the party injured actually relied upon the 
statements of the defendant and was deceived by the mis¬ 
representation. If, however, the injured party knew its 
falsity or had the means of detecting it, he could not have 
believed it or be deceived by it and the pretense is not with¬ 
in the purview of the statute. 

Buckalew vs. State, 11 Tex. App. (Cr.), 352. 

In this case, on page 355, the Court said: Where the 
pretense is such that the party injured had at hand at the 
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very time the means of detection, it is not within the act. 
Com. vs. Hutchinson, 2 par. (Pa.), Sel. Cases, 309. 

Com. vs. Hickey, Id., 317. 

Com. vs. Poulson, Id., 326. 

Where the knowledge of the fact is within a man’s own 
hreast he cannot be deceived bv another person representing 
the facts falsely to him. The evidence in this case will 
show by the testimony of Raymond Spinks, W. F. Utter- 
back, John Heitifer, Daniel Ford, Mrs. Eva Partridge and 
the defendant himself, that the prosecuting witness was 
at Broad Run, Va., on the 11th day of August, 1905, a 
week prior to the time when the note and the money were 
delivered to the defendant, that he was driven to and about 
the property of the National Lumber Co., shown its build¬ 
ings and machinery, took dinner with the defendant and 
while at dinner, asked to examine the minute book and did 
examine the same and read, among others, the minutes of 
Oct. 11, 1904, in which the scheme of the company for 
having the bonds guaranteed was changed from the Granite 
Security Company of Los Angeles, Cal., to the Realty Syndi¬ 
cate Co. of San Francisco. The prosecuting witness had 
every opportunity to learn the truth about the matter, and 
it appears that at this time about 10 days prior to parting 
with his property in exchange for the stock of the National 
Lumber Co., he did make such examination, expressed him¬ 
self as fully satisfied, and stated that he was reiving u}>on 
his own judgment in the matter. If such was the case, 
and it is submitted the evidence establishes these facts, and 
the prayer as asked for had been given by the Court, the 
defendant would necessarily have been acquitted. 

6. The defendant excepted to the refusal of the Court 
to grant his 8th prayer for instructions, for the reason that 
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the indictment alleged that the representation was that the 
National Lumber Co. owned thousands of acres of land, 
whereas in truth and in fact it did not own any land what¬ 
ever. The evidence showed very clearly and conclusively 
that the National Lumber Co. did own 5 acres of land, had 
deeds to timber rights for several hundred acres at Broad 
Run, and what the defendant supposed to be valuable tim¬ 
ber rights in the state of Kentucky and other places. There¬ 
fore, the proof did not sustain the allegation, the evidence 
did not negative it and prove its falsity and for that rea¬ 
son the prayer should have been granted. We conceive the 
law to be that the pretense must be squarely negatived and 
must be proven to be false in every particular, and the al¬ 
legations in the indictment must be proved as laid. Sec. 
11 07, Wharton’s Criminal Law, 10th Edition. 

State vs. Alphin, 84 N. C., 745. 

Com. vs. Davidson, 1st Cush., 33. 

7. The same objection was made to the refusal of the 
Court to grant the 9th prayer of the defendant. The al- 
legation of the indictment was that the defendant repre¬ 
sented that the National Lumber Co. owned buildings and 
machinery to the value of $118,000, whereas the National 
Lumber Co. did not own any buildings or machinery of 
any kind of any value whatever. It is an undeniable fact 
that the evidence showed that at Broad Run there were 
carloads of machinery of all kinds, a number of buildings, 
one of which was 200 feet long. 

8. The same objection was made to the refusal of the 
court to grant the 10th prayer, as the indictment stated that 
the defendant represented that the National Lumber Co. 
owned a million dollars worth of timber and that, as a mat¬ 
ter of fact, it did not own any timber whatsoever, whereas 
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the evidence shows that the tract at Broad Run was heavily 
timbered, and that at the time of the alleged false repre- 
situation there were men at work upon the premises get- 
ting out a lot of timber. The contention of the defense is 
that all these alleged false pretenses must be proven as 
alleged, must l>e negatived absolutelv under the terms of 
the indictment, and the failure to do so or to prove the 
falsity of the alleged representations to the extent charged 
would entitle the defendant to the instructions requested 
and that under such circumstances the jury must find that 
the crime of false pretenses was not committed. 

0. The defendant further excepted to the refusal of the 
court to grant the 12th prayer of the defendant. The evi¬ 
dence of t;ie defendant showed that the defendant Part¬ 
ridge was at Broad Run, Va., on the 11th day of August, 
1 005, a week or ten days prior to the date when the money 
and the note were passed. That the defendant told the 
prosecuting witness that the property of the National Lum¬ 
ber Co. was before him, to rely upon what he saw and not 
upon what was told him. If this was the case, the prose¬ 
cuting witness had the opportunity to examine for him¬ 
self and could have examined for himself and the evi¬ 
dence shows he did examine for himself. Under such cir¬ 
cumstances, the crime of false pretenses was not committed 
and the praver for instructions should have been granted. 

10. The defendant further excepted to the refusal of the 
Court to grant his 14th prayer. It will appear from the 
evidence that the deeds to some of the property were in the 
name of the defendant as trustee of the National Lumber 
Co. Under such circumstances the equitable ownership of 
the property was in the National Lumber Co., and if that 
were the case, the defendant in making the representation 
that the National Lumber Co. owned certain property, did 




not have the intent to deceive required by the statute and 
should not be convicted. 

Fay vs. Coni.. 28, Grattar Va., 912. 

In conclusion the defendant should not have been con¬ 
victed of the charges contained in the indictment, although 
it is contended by him that it is only the second count 
which states an offense under the law. It was shown by 
the evidence conclusively that the defendant at the time 
of the alleged false pretenses had invented a certain appara¬ 
tus and process, and that patents had been applied for, 
the application was then pending, and the patents were 
afterwards granted for both. That all of these patentable 
rights had been transferred to the National Lumber Co. 
prior to the alleged false pretenses. The testimony shows 
that the use of the words “patentable rights” and not pat¬ 
ents appeared in all of the conversations relative to the 
same prior to the alleged false representations and the ob¬ 
taining of the money and note of the prosecuting witness. 

Furthermore, the evidence in the case shows that the 
National Lumber Co. did own valuable timber and that 
it had a large tract at Broad Run, Va., and owned a por¬ 
tion of the land absolutely. The evidence shows that the 
National Lumber Co. owned buildings and machinery of 
great value of the time of the alleged false representations. 
That it did own a large and valuable deposit of nickel and 
that these representations were not false or were not 
proven to be false by the testimony in the case. 

It also appears from the evidence that the scheme for 
guaranteeing the stock of the National Lumber Co., was 

changed as early as October, 1904, from the Granite Se¬ 
curities Co., of Los Angeles, Cal., to the bonds of the 
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Realty Syndicate Co., of San Francisco, Cal., and that this 
was done prior to the alleged false pretenses. That the 
folders referring to the Granite Securities Co., were 
printed in 1904, and use thereof discontinued prior to the 
transactions with the prosecuting witness. It further ap¬ 
pears that one of the folders was printed in Sep., 1905 after 
the alleged false pretenses, and the other in Dec., 1905, so 
that the folders had very little to do with the transaction 
in question, and are not evidence to prove the issue in the 
case. 

Defendant’s exhibit “C” shows that on the 5th day of 
February, 190(5, the prosecuting witness knew that the 
stock was to be secured by the bonds of the Realty Sny- 
dicate Co., of San Francisco, Cal., and consented that the 
money which was to have been invested in the bonds of 
the said Realty Syndicate Company for that purpose should 
be used to purchase 32,000 shares of the stock of the 
Hanna Milling Co., in two blocks of 16,000 shares each, 
and the prosecuting witness did actually receive the stock of 
the said Hanna Milling Co. 

We submit, that except for the introduction of imma¬ 
terial, irrelevant and improper testimony, and the refusal 
of the Court to instruct the jury as prayed, in the prayers 
for instruction offered by the defendant, he would probably 
have been acquitted upon the merits of the case. 

Edward L. Gies, 
Attorney for Appellant. 





